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I. Introduction

For a corporation today, the reality of being sued is a
legitimate concern in many decisions. The fear of litigation
must be balanced with the corporate desire to protect its
employees and the public. A corporation will often try to
learn from its actions by conducting internal reviews of its
procedures to detennine what, if anything, it could improve
upon. These reviews may be summarized in a report that
contains self-critical statements. The reports may be pre­
pared before or after an accident or injury has occurred.

Because these reports contain self-critical statements,
plaintiffs routinely request them as part of discovery. This
article discusses the strong public policy reasons against
such disclosure and its embodiment in the privilege of self­
critical analysis.' This article discusses why the privilege
is a necessity and the criteria for the application of the
privilege. Also, this article will discuss how Illinois courts
and the Seventh Circuit have dealt with the privilege and
how other jurisdictions have applied the privilege. Lastly,
this article will discuss practice tips in asserting and pre­
serving the privilege.

II. The Privilege of Self-Critical Analysis

A. Why Is the Privilege Needed

The first question an attorney invoking the privilege
will be asked is "Why do we need the privilege?" The
answer is simple - the privilege protects the public by
encouraging corporations to undertake self-critical safety
reviews. It protects consumers from defective products,
employees from accidents, minorities from discrimination
and the environment from pollution. As noted by the court
in Reichhold Chemicals v. Textron, Inc.,' the privilege

"allows individuals or businesses to candidlY~SSeSs
their compliance with regulatory and legal require­
ments without creating evidence that may be used

against them .... The privilege protects an organiza­
tion or individual from the Hobson's choice of ag­
gressively investigating accidents or possible regula­
tory violations, ascertaining the causes and results,
and correcting any violation of dangerous conditions,
but thereby creating a self-incriminating record that
may be evidence of liability, or deliberately avoiding
making a record on the subject (and possibly leaving
the public exposed to danger) in order to lessen the
risk of civil liability."

The Reichhold decision echoed the rationale behind the
first case to recognize the privilege, Bredice v. Doctor's Hos­
pital, Inc.4 In Bredice, the plaintiff sought to discover the
minutes and reports of the medical staff meetings which were
convened to discuss the death of the plaintiff's decedent.

The hospital objected to stich discovery on the grounds
that those medical staff meetings were confidential. A
breach of that confidentiality, the hospital argued, would
negatively affect the candor of the meetings and, thereby,
decrease their productiveness.'

The court agreed with the hospital and refused to com­
pel discovery. The court stated "[t]here is an overwhelm­
ing public interest in having those st~ff meetings held on a
confidential basis so that the flow of ideas and advice can
continue unimpeded."6

These cases show that the privilege is needed to, and
does in fact, protect the public by allowing companies and
individuals to candidly assess their deficiencies without
having to worry about creating the rope by which to hang
themselves. As Section V will fully discuss, an argument
in favor of the privilege must begin with, and repeatedly
refer back to, the public policy interest being served by the
privilege of self-critical analysis.

(Continued on next page)
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B. The Test

One of the most recent applications of the privilege of
self-critical analysis was in Reichhold Chemicals.' In
Reichhold, the plaintiff sought contribution from prior land­
owners for the cost of responding to the contamination of
the ground water.' As part of the discovery process, the
plaintiff asked for a protective order to prevent disclosure
of a retrospective analysis of the plaintiff's conduct.' The
District Court for the Northern District of Florida recog­
nized the following test as the one to be used to determine
whether the privilege should be applied:

(I) the information sought to be protected must re­
sult from a critical self-analysis undertaken by the
party seeking protection;
(2) the public must have a strong interest in preserv­
ing the free flow of the type of information sought
within the company;
(3) the information must be of a type whose flow
would be curtailed if discovery were allowed; and,
(4) the document must have been created with the
expectation that it would be kept confidential and
must have remained SO.1O

Interestingly, the Reichhold court did not set out this
test until the discussion of the privilege was nearly com­
plete. Before ever reaching the test, the court set out why
the privilege is needed" and the reasoning behind it. 12 This
demonstrates the importance of stressing the public policy
safety reasons behind the privilege.

III. Application of the Privilege

The privilege of self-critical analysis has been asserted
in numerous contexts including securities law,13 personal
injury,14 products liability,15 environmental remediation, 16

employment law and discrimination,17 wrongful death,!'
anti-trust19 and medical malpractice.20

These cases can be divided into three groups: (I) those
that have accepted the privilege (with and without qualifi­
cations); (2) those that have noted the privilege's existence
but failed to apply the privilege bec~use it was uot needed,
had been waived, or one of the elements of the test was
missing; and (3) those that question the soundness or util­
ity of the privilege. While the application of the privilege
will be discussed by jurisdiction, it is important to remem­
ber into which category the case being discussed falls.

11

A. The Privilege in Illinois and the Seventh Circuit

Outside the medical peer review area, the privilege of
self-critical analysis has never been examined by an Illi­
nois court of review.'1 However, the Seventh Circuit and
its underlying Illinois district courts have been presented
with the issue of the privilege of self-critical analysis sev­
eral times.22 However, each time, the courts decided not to
apply the privilege, instead holding that an element of the
test was missing or the privilege had been waived.

For example, in Coates v. Johnson & Johnson, the plain­
tiff had instituted an individual and class action suit against
Johnson & Johnson under Title VII of the Civil Rights
Act." During the discovery stage of the case, the district
court refused to order Johnson & Johnson to tum over
self-critical portions of the company's affirmative action
plans." On appeal, the plaintiff claimed that this refusal
was reversible error. 25 The Seventh Circuit began its analy­
sis by noting the prevailing view that the privilege existed
for self-critical portions of affirmative action plans. How­
ever, the court noted that since Johnson & Johnson had
used these plans as affirmative evidence at trial, it had
waived the privilege. The court held, therefore, the district
court's refusal was error.26 In other words, the court de­
clined to apply the privilege not because it was an unsound
privilege, but because Johnson & Johnson had waived it.

In Memorial Hospital v. Shadur, the hospital sought a
writ of mandamus compelling the district court judge to
vacate a discovery order.27 This order required the hospital
to tum over records of peer review meetings. The order
was part of a civil anti-trust action brought by Dr. Tambone,
who had been repeatedly denied staff privileges at the hos­
pital. The court refused to issue the writ.'" The court based
its decision on two considerations. First, the court noted
that Bredice was inapplicable as it was a medical malprac­
tice case. The rationale behind Bredice was based on the
protection of the public from negligent care. That rationale
was not important in the case at bar because Dr. Tambone
sought the records to prove his anti-trust case, not to prove
medical malpractice. Second, the court noted that "[t]o
deny Dr. Tambone's access to this information may very
well prevent him from bringing his action altogether."29

In Culinary Foods, Inc. v. Raychem Corp., a products
liability action, the defendant sought a protective order. 3I

}

One area which it sought protection from disclosure was
its evaluations of its products. The defendant claimed that
such evaluations were protected by the privilege. of
self-critical analysis while the plaintiff claimed that the
privilege did not exist in Illinois'l The court reviewed all
previous case law and came to the conclusion that it was

(Continued on next page)
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unclear as to whether the privilege had been adopted by
the federal courts applying minois law.32 However, the court
specifically refused to decide whether the privilege applied
to the issues involving a protective order. The court indi­
cated that the assertion of the privilege should be docu­
ment specific, not asserted broadly in a protective order.
The court stated, "What is clear to the court is that this
issue [the existence of the privilege] should not be decided
in the abstract, but should be dealt with at the appropriate
time when the privilege is claimed regarding a specific
document. At that time, we will determine whether the
privilege exists with respect to that document."33

The district courts within the Seventh Circuit have ex­
amined the privilege of self-critical analysis. However, the
courts have not been presented with a case where they
have applied the privilege because the facts of the case at
bar did not warrant it. However, as Culinary Foods seems
to indicate, the court recognizes the privilege, and if given
the appropriate case would apply the privilege to docu­
ments that fall within the scope of the privilege.

B. The Privilege in State Courts

The privilege of self-critical analysis has been exam­
ined in six states and the District of Columbia." Of these
states, New Jersey has been in the lead, by far, in applying
the privilege. As of this writing, there have been eight
New Jersey cases discussing the privilege." They all turn
on whether the "public need for disclosure is outweighed
by the public need for confidentiality of information.""

For example, in Wylie v. Mills, the first case discussing
the privilege outside of the context of medical malpractice,
the plaintiff sought an investigative report as part of dis­
covery.37 The report was based on an employee's automo­
bile accident. It contained self-critical statements as a re­
sult of the defendant's investigation." The defendant ar­
gued that the report was privileged as. self-critical analysis.

The court agreed that the prevention of automobile ac­
cidents was an important public interest and that the confi­
dentiality of self-critical reports was necessary to achieve
that public interest. The court stated:

[C]onfidentiality and the "public need for confidenti­
ality" are the sine qua non of effective internal self­
critical analysis . . . Such criticism is essential in
recognizing the cause of past problems and the elimi­
nation of future. problems. If the public policy of
safety improvements . . . is to be encouraged, the
"public need for disclosure" for the individual must
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give way. This is especially so if such improvements
are to continue and develop.39

Based on the public interest being served and the public
need for confidentiality, the court held that the self-evalua­
tive portion of the report was privileged from discovery.4il

Another important New Jersey case is Korostynski v.
State of New Jersey, Division of Gaming Enforcement.'! In
Korostynski, the plaintiff, a state trooper, brought a wrong­
ful tennination action against the Division of Gaming En­
forcement. During discovery, the plaintiff requested the per­
sonnel and internal investigation records of the Division.
These records were based on investigations of employee
misconduct. The Division asserted the privilege of self-criti­
cal analysis. The trial court ordered disclosure and the Divi­
sion appealed. The appellate court, in reversing, stated:

It cannot be seriously disputed that candor and assur­
ance of confidentiality are of paramount concern when
seeking to uncover the truth in such· an investigation,
and thereby improve the operations of the Division....it
is clear that the public interest in confidentiality sig­
nificantly outweighs plaintiff's need for full discov­
ery of the requested material."

These New Jersey cases show several things. First, that
courts recognize that the need for confidentiality of self­
critical communication is crucial to a company's improve­
ment. Second, that a corporation's improvement, whether
it be a decrease in car accidents or an increase in employee
responsibility, is a benefit to the public. Third, and possi­
bly most important, these cases ~how how the privilege of
self-critical analysis can be balanced against a plaintiff's
claim that the document are otherwise discoverable.

C. The Privilege in Federal Courts Outside of Illinois

Since federal courts hear cases based on diversity juris­
diction and federal question jurisdiction, federal courts have
discussed the privilege of self-critical analysis as it applies
to both federal and state common law. In light of this, each
type of jurisdictional basis will be discussed separately.

J. Federal courts applying state law

Under Federal Rule of Evidence 501, where a federal
case is based on diversity jurisdiction, the privileges of the
state in which the court sits will be applied." Where there is
no discussion or decision on the existence of a privilege, the
federal courts are required to decide the question of privi­
lege as the state court would do if presented with the issue.44

However, underlying the federal courts' analysis is the
(Continued on next page)
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maxim that privileges are not lightly to be created nor ex­
pansively construed's Given this maxim, the federal courts
have been reluctant to apply the privilege of self-critical
analysis in a state where the privilege has not been applied."

However, in Shipes v. RIC Corp., a recent case from the
Middle District of Georgia, the court decided that the privi­
lege did exist in Georgia.47 In Shipes, the plaintiff was
injured by one of the defendant's products. 48 As part of
discovery, the plaintiff sought self-critical reports which
had been prepared by BIC for submission to the Consumer
Products Safety Commission. These documents were re"
quired to be created under federal law.49

The court based its decision on two prior cases. One
was a federal case from the Northern District of Georgia
which held that the privilege existed in Georgia in an em­
ployment discrimination context.50 The other was a Geor­
gia Supreme Court case upholding the statutory privilege
protecting medical peer review committee reports from dis­
covery.'! The Shipes court found that the privilege of self­
critical analysis could be analogized to the privilege pro­
tecting medical peer review committee reports. In creating
the privilege, the federal court stated, "the reasoning be­
hind the common law privilege [of self-critical analysis]
mirrors that behind Georgia's statutory Medical Peer Re­
view privilege. The public interest is furthered when orga­
nizations or corporations analyze their safety records. "52

Shipes demonstrates that reasoning by analogy can be
persuasive. Prior to Shipes, there was no common law
privilege to protect documents in a products liability case.
However, when the court viewed the policy reasons behind
the privilege, it found that the those reasons had just as
much force in a new area of law as they had in the old.

2. Federal courts applying federal law

Where a federal court's jurisdiction is based on a fed­
eral question, the court must then apply federal common
law.53 The leading self-critical privilege case in this area is
Dowling v. American Hawaii Cruises, Inc. 54

In Dowling, the plaintiff sued his employer, American
Hawaii Cruises (ARC), under the Jones Act" and general
maritime law for a back injury he suffered while working
aboard AHC's ship.56 During discovery, the plaintiff re­
quested the minutes of safety committee meetings. These
meetings were conducted before the accident in AHC's
regular course of business. ARC objected to their disclo­
sure, asserting that the minutes were protected by the privi­
lege of self-critical analysis. The trial court agreed with
AHC and refused to order disclosure.

However, the Ninth Circuit reversed the trial court on
this issue.57 Central to the Ninth Circuit's decision was the

IV

fact that the minutes were the result of "voluntary routine
safety reviews" conducted before the accident. However,
the Dowling court specifically excluded post-accident re­
ports from ils decision. The court noled, "we believe the
difference between pre-accident safety reviews and posl,
accident investigations is an important one. The candid
analysis of the causes of accidents is more likely 10 be
stifled by a disclosure requirement than would the routine
review of safety concerns. "58

This case highlights one of the major limitations placed
on the privilege of self-critical analysis -- the analysis must
have taken place after an occurrence. However, as section
V(R) will show, that limitation runs contrary to the pur­
pose of the privilege.

V. Creation and Use of the Privilege
of Self-Critical Analysis in Illinois

The United States Supreme Court noted that "an uncer­
tain privilege, or one which purports to be certain but re­
sults in widely varying applications by the courts, is little
better than no privilege at all."" Defense attorneys need to
clearly articulate the privilege of self-critical analysis, and
thereby make it certain.

This section will discuss considerations which need to
be addressed when asking the Illinois courts to apply the
privilege.

A. Applying the Privilege in Illinois

To apply the privilege of self-critical analysis, it is nec­
essary to show the court two elements underlying the privi­
lege. First, that both the Illinois legislature and courts have
recognized the need to protect certain confidential rela­
tionships. Second, that the relationships needed to make a
viable self-critical analysis are sufficiently similar to those
already protected relationships to warrant similar treatment.

Legislatively created privileges based on confidential re­
lationships have long been established in Illinois.These
privileges include the attorney/client,6ll husband/wife,6! doc­
tor/patient," and clergy/penitent.63 Each of these privileges
are based on the belief that the relationships which underlie
the privileges need confidentiality to function properly."

In addition to these privileges, the Illinois legislature
has also recognized two self-critical analysis areas where it
is in the public interest to have confidential communica­
tion. Oldest is the privilege accorded medical peer review
boards." This statute protects from discovery the notes
and minutes of these review boards. The purpose of the
statute is to encourage candid and voluntary critical self­
analysis. 66 The legislature recognized that physicians would

(Continued on next page)
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be reluctant to sit on peer review boards and frankly criti­
cize their colleagues without the privilege6 ?

The Illinois legislature has also recognized that it is in the
public interest to protect confidential conununication for
corporate environmental audits. This law, which took effect
on January 24, 1995, is designed to encourage landowners
to conduct voluntary internal environmental audits to deter­
mine their own ,compliance with environmental laws and
regulations.68 The law makes such audits inadmissible as
evidence in any civil, criminal or administrative action and
further protects them from disclosure during discovery.69

In addition to legislative recognition, there are two First
District Appellate Court cases which can be analogized to
the privilege of self-critical analysis.7I) In each, the court
created a common law privilege based on the need for
confidentiality where none had previously existed.

The first was In re Petition of Illinois Judicial Inquiry
Board." In that case, the Illinois Judicial Inquiry board
sought to enforce a subpoena issued to the Chicago Bar
Association (CBA). The subpoena demanded the produc­
tion of all documents which directly or indirectly reflected
actual or potential violations of the Standards of Judicial
Conduct." These documents were gathered from CBA
members in response to the CBA's judicial evaluation sur­
vey. The CBA objected to the subpoena on the grounds
that the disclosure of the documents would destroy the
confidentiality of the survey, impair the effectiveness of
the evaluation process, and lead to the abandonment of the
survey.73

The court, in refusing to enforce the subpoena, cited
Professor Wigmore's evidence treatise in support.74 The
treatise states the following four-part test to detennine if
there should be a privilege against disclosure:

(I) The communication must originate in a confi­
dence that they will not be disclosed.
(2) This element of confidentiality must be essential
to the full and satisfactory maintenance of the rela­
tion between the parties.
(3) The relation must be one which in the opinion of
the community ought to be sedulously fostered.
(4) The injury that would inure to the relation by the
disclosure of the communications must be greater than
the benefit thereby gained for the correct disposal of
the litigation.75

Comparison of Professor Wigmore's test with the test
utilized by most courts when analyzing the privilege of
self-critical analysis shows them to be quite similar.76 Each
requires that the confidentiality of the communication be
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necessary for the communication to continue. Each requires
that it be in best interest of the public that the infonnation
remain confidential. Thus, In re Petition of Illinois Judi­
cial Inquiry Board, while not expressly adopting the privi­
lege of self-critical analysis, did at least hold that a general
privilege to protect confidential communication exists.

The second case was In re Marriage of Daniels." In
Daniels, Ruth Davis (Davis) sought to re-acquire custody
of the couple's children. Custody had been transferred to
Mark Daniels (Daniels) after Davis had been shot by an
unknown assailant. Daniels had alleged in his petition to
obtain custody that the shooting was related to Davis' drug
use. Davis responded that it was Daniels who had shot her.
As part of the custody transfer hearing, Sergeant Thomas,
the officer in charge of the shooting investigation, testified
in camera about the investigation. The trial court placed a
"gag" order on that testimony in that it contained informa­
tion about a pending investigation."

About 8 months later, Daniels, who was a suspect in the
shooting, sought to remove the gag order and also sought
leave to depose Sergeant Thomas. The court agreed and
issued a subpoena to Sergeant Thomas. Sergeant Thomas
then filed an emergency motion to quash the subpoena."
The motion was based on the "law enforcement privilege."
This privilege protects ongoing criminal investigations from
discovery.

The appellate court noted ten criteria to be used to de­
termine whether the privilege applied:

( I) the extent disclosure will discourage citizens
from giving police infonnation; -
( 2) the impact upon persons who have given infor­
mation;
( 3) the degree government self-evaluation will be
chilled by disclosure;
( 4) whether the information sought is factual data
or evaluative summary;
( 5) whether the party seeking discovery is an actual
or potential defendant in criminal proceedings;
( 6) whether the police investigation has been com­
pleted;
( 7) whether disciplinary proceedings have arisen or
may arise from investigation;
( 8) whether the plaintiff's suit is nonfrivolous and
brought in good faith;
( 9) whether the infonnation sought is available from
other sources; and,
(0) the importance of the information sought to
plaintiff's case.

(Continued on next page)
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Discussion of these factors shows that a parallel can be

drawn to the privilege of self-critical analysis. For example,
as to the first criteria, the court stated, "It is widely recog­
nized that witnesses to a crime will not speak candidly if
they believe that disclosure to [litigauts] is possible. A
more likely result of disclosure of identities of citizens
who relayed significant information to. the police is that
candor will be chilled."so As to the second factor, the court
stated, "The purpose of the government's privilege to with­
hold the identity of informants is to protect the public in­
terest in effective law .enforcement by encouraging citizens
to communicate their kuowledge of the commission of
crimes to law enforcement personnel."81

The reasoning behind both these criteria is based on the
belief that a person is less willing to give information if
that person might suffer repercussions. This reasoning ap­
plies to both the employer aud employee in the self-critical
analysis area. The employer will be reluctant to place the
causes of a problem in a report if that report can be used as
ammunition against the employer. The employee will be
less willing to give information that she has if that informa­
tion will then embroil her in a lawsnit against her and/or
her employer.

Also, one should note the general rule which makes
"- post-accident remedial measures inadmissible at trial." Sev­

eral courts have noted that post-accident self-critical analy­
ses are merely part of the post-accident remedial process. 83

Thus, one might argue that even if the privilege is not
applied, a post-occurrence report is inadmissible as a re­
medial measure.

Analogy from these reference points is the next step in
the application of the privilege of self-critical analysis. 84

While the privilege has been applied in a plethora of areas,
the following three principles apply to all areas. First, the
prevention of some ill (be it a car accident, defective prod­
uct, employment discrimination or environmental pollution)
is an important public interest. Second, that important pub­
lic interest can best be achieved by allowing confidential
self-critical analysis. Third, the self-critical analysis will
be negatively affected if it becomes discoverable.85

B. Arguing Against Limitations on the Privilege

Jndicially imposed limitations on the application of the
privilege threaten to eviscerate it. As the following will
show, such limitations are counterproductive and run con­
trary to the purpose of the privilege.

There are three limitations which courts have nsed to
restrict the scope of the privilege. One is the requirement
that the privileged information must have resulted from a
post-occurrence investigation.'6 Another is that the
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privileged information can only be self-critical, i.e., the
privilege does not protect facts." A third is that the privi­
lege only applies to analyses mandated by the government.8

1. Post-occurrence limitation

In Dowling v. American Hawaii Cruises, discussed in
section IV(C)(2) above, the court held that the justifica­
tions for the privilege of self-critical analysis "do not sup­
port its application to voluntary routine [pre-occurrence]
safety reviews."89 The court based this holding on three
conclusions: First, that routine safety reviews "will rarely,
if ever, be curtailed simply becanse they may be subject to
discovery"; second, that routine safety reviews are usually
not kept confidential; and third, that while it would be
unfair to require a party to turn over governmentally man­
dated self-criticisms, it would not be unfair to require the
disclosure of voluntary self-criticisms.~)

These conclusions run contrary to the purpose of the
privilege. The privilege exists, as noted by the Dowling
court, to prevent harm to the public. However, under the
Dowling court's reasoning, it is only good policy to pre­
vent an accident from happening a second time, not from
preventing the accident in the first place. While routine
safety reviews may not cease if they are discoverable, it
would be naive to think that they would uot be negatively
affected by, for example, less than complete candor or less
than needed specificity. After all, should not a corporation
be encouraged to undertake pre-accident safety reviews?~l

Furthermore, the Dowling court's reliance on safety re­
views not being kept confidential as a reason to deny ap­
plication of the privilege is misguided. If the reason to
have the privilege is to protect the public, why should a
company be penalized for sharing its review with the ap­
propriate group of people to assure that safety is achieved?

In addition, there is no defensible reason to differentiate
between governmentally mandated and voluntary safety re­
views. As discussed more fully below, this distinction is
too restrictive.

Finally, in those areas where the legislature has created
a self-critical analysis privilege (medical peer review and
environmental audit), no such temporal limitation has been
employed. Review of each statute indicates that the privi­
lege extends to pre-accident reviews.92

2. Factualliniitation

Several courts have adopted the privilege of self-critical
analysis, but then only applied it to self-critical portions of
documents." For example, in Shipes v. BIC Corp., the court
refused to compel the wholesale disclosure of self-critical
documents, but did require those documents which

(Continued on next page)
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contained both factual and self-critical portions to be re­
dacted, removing the self-critical portions, and then dis­
closed."

The Shipes court recognized that discovery of some cor­
porate communication will chill that communication.95

There is no reason to believe that discovery will only chill
self-critical statements." If an employee is reluctant to draw
a conclusion as to how an accident happened, why would
he not be reluctant to say what "facts" led up to the acci­
dent? Furthermore, since self-critical conclusions must be
drawn from facts, what incentive would a limited privilege
give to a company to compile the facts?

Finally, if the goal is protection of the public, it is un­
wise to force a factual limitation on the privilege. Factual
information is the prerequisite to effective self-evaluation.
If neither the company nor the employee have the incen-'
tive to communicate facts, then any conclusion that can be
drawn is suspect. This truism has best been described by:
"an uninformed decision is no decision" or "garbage in,
garbage out.""

3. Governmental mandate limitation

Finally, some courts have required that the documents at
issue must have been created to satisfy a governmental man­
date in order to qualify for the privilege." Again, this limi­
tation can be refuted by going back to the reason for the
privilege - to protect the public. The governmental man­
date privilege is based on the belief that if the government
requires information to be compiled, then the compilation
serves a public interest." This belief presupposes two things.
First, that when the government acts, it does so in the pub­
lic interest. Second, that only the government can serve the
public interest. Both of these are called into question by
everyday experience and common sense. Thus, the govern­
meutal mandate limitation excludes from protection all pri­
vate analysis even though it serves the public interest.

C. Practice Tips

The privilege should be applied in Illinois. Before at­
tempting to assert the privilege of self-critical analysis, the
following points need to be considered.

First, the privilege is a qualified one. 1Il
1} Like attorney

work-product, it can be overcome by a claim of necessity.
Second, application of the privilege is at the court's

discretion.WI A.s a discretionary matter, it is not easily re­
versed on appeal. W2

Third, keep in mind that the self-critical analysis must
be created confidentially and kept confidential. Ill' Failure
to do so will make the privilege's assertion moot.
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Finally, remember that subjecting a documentto the privi­
lege during discovery will bar its affirmative use at trial. 104

Do not assert the privilege if will be needed the document
in your case.

VI. Conclusion

Courts and legislatures have recognized that the privi­
lege of self-critical analysis serves an important interest ­
protection of the public from the harm of defective prod­
ucts, unsafe work areas, car accidents, employment dis­
crimination and environmental pollution, among others. It
does so by allowing candid self-evaluation, evaluation that
would be encouraged by preventing its use against the
maker.
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